IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERNEST SADLER : CIVIL ACTI ON
V.
MARRI OTT | NTERNATI ONAL, | NC. ; NO. 98-762

MEMORANDUM

WALDVAN, J. June 2, 1999

Plaintiff asserts a claimfor age discrimnation under
the PHRA and the ADEA. He all eges that defendant declined to
hire himas a security guard or "loss prevention officer" because
of his age, alnobst 59 years at the tinme. Presently before the
court is defendant’s notion for summary judgnent.

When considering a notion for summary judgnent, the
court nust determ ne whether "the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
mat erial fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986); Arnold Pontiac-GMC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Gr. 1986). Only

facts that may affect the outconme of a case are "material."
Anderson, 477 U.S. at 248. All reasonable inferences fromthe
record are drawn in favor of the non-novant. |[d. at 256.

Al t hough the novant has the initial burden of

denonstrating the absence of genuine issues of material fact, the



non- novant nust then establish the exi stence of each el enent on

whi ch he bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

U S 921 (1991). The non-noving party may not rest on his
pl eadi ngs but nust conme forward with evidence fromwhich a
reasonable jury could return a verdict in his favor. Ander son,

479 U.S. at 248; WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp. 179, 184

(E.D. Pa. 1995).

From the evidence presented, as uncontroverted or
vi ewed nost favorably to plaintiff, the pertinent facts are as
fol |l ow.

Plaintiff was born on Decenber 22, 1935. In Novenber
1994 Marriott advertised that it was seeking applicants for
enpl oynent positions in a new hotel to be opened in Phil adel phi a
in January 1995. On Novenber 28, 1994 plaintiff submtted an
application for a position in the hotel’s Loss Prevention
Departnent as a security guard or so-called "l oss prevention
of ficer."

Plaintiff reported to be interviewed on Decenber 8,
1994. Consistent with Marriott’s general applicant screening
procedures, plaintiff was asked to answer questions fromthe

Greentree Interview Guide, a conputer-controlled persona



assessnent program His responses included that he did not |ike
hel pi ng ot her departnents and that "people should do [their] own
job."

After conpleting the questionnaire, plaintiff was
interviewed by Dennis Mentasi, the hotel’s Director of Loss
Prevention. M. Mentasi told plaintiff that he was qualified for
the job but that ten of the positions had already been filled and
def endant was waiting to hear fromother, nore qualified
applicants including fornmer police officers and firenen. At the
time of the interview M. Mentasi did not discuss the results of
the Geentree Guide with plaintiff, but noted on the interview
card that plaintiff "lacked a sense of teamwork.” At no tine did
M. Mentasi ask plaintiff his age and he did not know plaintiff’s
age or birth date. On neither the application nor the Geentree
Interview Guide was plaintiff requested to provide his age or
birth date. Plaintiff was not hired for the position.

Al t hough plaintiff nmet the m ninmumrequirenents for the
position, M. Mentasi states he did not hire plaintiff because he
bel i eved, based on the interview and answers to the G eentree
Quide, that plaintiff did not have the sense of teamwrk that was

expected of defendant’s security guards.® Between Novenber 1994

! Def endant’ s position description for security guards or
"l oss prevention officers" provides that they are to "assist in
t he shi ppi ng-recei ving operation"” and "carry out all reasonable
requests by managenent."



and April 1995, defendant hired twenty-six | oss prevention
officers. O those, nine were over forty years old. Two of
them at ages sixty-one and sixty-two, were older than plaintiff
at the tine. One of themwas two weeks away from his 55th
birthday. At least two of those hired were fornmer police
officers and one was a forner fireman with 20 to 25 years of
experience. Defendant also hired Sean Bail ey, a young nman wth
| ess experience than plaintiff. M. Mentasi, however, rated M.
Bai |l ey’ s people skills as excellent and viewed these skills as
out wei ghi ng any | ack of experience.?

To establish a prima facie case of age discrimnation
infailing to hire, a plaintiff nust show that he is over forty
years old, that he was qualified for the position for which he
applied, that he was denied the position and that defendant hired
applicants sufficiently younger to create an inference of age

di scri m nati on. See Sosky v. International MIIl Serv. Inc., 1996

W 32139, *5 (E.D. Pa. Jan.25, 1996), aff'd, 103 F.3d 114 (3d

Gr. 1996).°

2 M. Bailey proved to be an excellent enployee, earned a
series of pronotions and is now a hotel manager.

3 Wiile a plaintiff may sustain a claimby proving he was
repl aced by or rejected in favor of soneone appreciably younger
which clearly helps to raise an inference of discrimnation, a
plaintiff’s claimis not foreclosed absent such proof if other
evi dence adequately supports such an inference. See O Connor V.
Consolidated Coin Caterers Corp, 116 S. C. 1307, 1310 (1996).

4



Once a prima facie case is established, the burden
shifts to the defendant to articulate a legitimate,
nondi scrim natory reason for the adverse enpl oynent deci sion.

St. Mary’'s Honor Center v. Hicks, 509 U S. 502, 507 (1993). A

plaintiff then may discredit the enployer’s proffered reason and
show that it was pretextual, fromwhich a fact finder may infer
that the real reason was discrimnation. Hicks, 509 U S. at 508;

Lawrence v. National West M nster Bank of New Jersey, 98 F.3d 61

66 (3d Cr. 1996). A plaintiff may thus avert summary judgnent
in a pretext case with evidence discrediting the enployer’s
proffered reasons or showi ng that discrimnation was nore |likely
than not a determnative factor in the adverse enpl oynent

deci si on. Id.; Senpier v. Johnson & Higgins, 45 F.3d 724, 730-31

& n.5 (3d Gr. 1995).+4

A plaintiff does not discredit the enployer’s proffered
reason nerely by show ng that the adverse enpl oynent deci sion was
m st aken, wong, inprudent, unfair or even inconpetent. Rather,
a plaintiff must show such weaknesses, inplausibilities,
i nconsi stenci es, incoherence or contradictions in the reasons
articulated by the enployer that a jury reasonably could find

t hem unworthy of belief. Fuentes v. Perskie, 32 F.3d 759, 765

(3d Gr. 1994). The ultimte burden of proving that a defendant

engaged in intentional discrimnation remains at all times on the

4 The age discrimnation provisions of the PHRA are
coextensive with those of the ADEA and the sane anal ysis governs
each claim See Kelly v. Drexel University, 94 F.3d 102, 105 (3d
Cr. 1996).




plaintiff. H cks, 509 U S. at 507, 511

It is uncontroverted that the decisionmaker did not
know plaintiff’s age.® Further, over one third of the applicants
hired by defendant were in the protected class. Two of those
were ol der than plaintiff and one was only four years younger.

See Fal kenstein v. Nesham ny School Dist., 1997 W. 416271, *5

(E.D. Pa. July 14, 1997) (inference of age discrimnation
precl uded where one of seven positions was filled wth person
fromprotected class less than five years younger than
plaintiff).

Even assuming a prim facie case, defendant has
provi ded an unrebutted, non-discrimnatory reason for not hiring
plaintiff, the belief that he m ght not be a "team pl ayer."
Plaintiff’s rejoinder that he can prove he is a teampl ayer is
unavailing. The relevant issue is what defendant believed. See
Fuentes, 32 F.3d at 765 ("To discredit the enployer's proffered
reason, the plaintiff cannot sinply show that the enployer's
deci sion was wong or m staken, since the factual dispute at
i ssue is whether discrimnatory aninus notivated the enpl oyer,
not whet her the enployer is 'wi se, shrewd, prudent or

conpetent'"); Billups v. Mthodist Hosp. of Chicago, 922 F.2d

1300, 1304 (7th GCr. 1991) (inquiry regardi ng genui neness of

> There is no evidence of record to show that plaintiff’s
particul ar age was ot herw se apparent. See Ceraci v. Mdody-
Tottrup Int’l. Inc., 82 F.3d 578, 581 (3d Gr. 1996).
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enpl oyer's nondi scrimnatory reason "is limted to whether the

enpl oyer's belief was honestly held"); Hcks v. Arthur, 878 F.

Supp. 737, 739 (E.D. Pa.) (that a decision is ill-informed or
ill-considered does not nmake it pretextual), aff'd, 72 F.3d 122

(3d CGr. 1995); Doyle v. Sentry Ins., 877 F. Supp. 1002, 1009 n.

5 (E.D. va. 1995) (it is the perception of the decision maker

that is relevant); Oisakwe v. Marriott Retirenent Conmunities,

Inc., 871 F. Supp. 296, 299 (S.D. Tex. 1994) (enployer who
wrongly believes there is legitimate reason to term nate enpl oyee
does not discrimnate when he acts on that belief).

A plaintiff nust show nore than that he is a
di sappoi nted job applicant in the protected age group or that he
was passed over inprudently or for a m staken reason. One cannot
reasonably conclude fromthe evidence of record that defendant
did not genuinely believe plaintiff |acked a sense of teamaork or
that those selected were nore qualified. One cannot reasonably
find fromthe evidence of record that age was a determ native
factor in defendant's hiring decision. Plaintiff has sinply
failed to present evidence sufficient to sustain his claim

Accordingly, defendant’s notion will be granted. An

appropriate order wll be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERNEST SADLER : ClVIL ACTI ON
V.
MARRI OTT | NTERNATI ONAL, | NC. ; NO. 98-762
ORDER
AND NOW this day of June, 1999, upon

consi deration of defendant’s Mtion for Summary Judgnent (Doc.
#14) and consistent with the acconpanyi ng nenorandum IT IS
HEREBY ORDERED t hat said Mdtion is GRANTED and accordingly
JUDGMENT is ENTERED i n the above action for defendant and agai nst

plaintiff.

BY THE COURT:

JAY C. VWALDMAN, J.



